
Minutes of the Regular meeting of the

Board of Adjustment

Wednesday, December 28, 2011
1:00 p.m.

Chairman Webber called the meeting to order at 1:04 p.m. 
ROLL CALL

Present:
Stephen Webber, Chairman

Betty Johnson, Seated Alternate

John Kilby
Lance Johnson, Seated Alternate

Patricia Maringer 
Bob Cameron, Council Liaison 
Also Present:
Sheila Spicer, Zoning Administrator, Recording Secretary
Absent:
Nancy McNary
Vicki Smith

APPROVAL OF THE AGENDA

Ms. Maringer made a motion to approve the agenda as presented. Mr. Johnson seconded the motion and all were in favor.

APPROVAL OF THE MINUTES

Chairman Webber asked that the draft minutes of the November 22, 2011 meeting, as presented in the Board’s packet, be amended in the first paragraph of the third page to add the following after the second sentence:

“Chairman Webber asked Mr. McClinton if he had ever received a variance for the walkway. Mr. McClinton responded he had not.”
Mr. Johnson made a motion seconded by Ms. Johnson to approve the minutes of the November 22, 2011 meeting as presented. The motion passed unanimously. 
NEW BUSINESS

(A) Approve 2012 Schedule of Meetings
Chairman Webber pointed out that the fourth Tuesday of December in 2012 falls on Christmas Day, so the meeting date for that month would need to be changed. He suggested holding the December meeting either December 18th or December 27th. Mr. Kilby responded that December 18th would probably be preferable so as not to interfere with any holiday plans. 
Mr. Kilby made a motion to adopt the 2012 Schedule of Meetings with the December meeting being scheduled for December 18, 2012 and the other December dates being determined by the requirements of the regulations. Ms. Maringer seconded the motion and all were in favor.

HEARINGS

(A)
ZV-2011012, a request by Bryant McCarthy for a variance from section 92.116(A) & (C) of the Zoning Regulations for the maximum allowable height for a fence in the front (street) yard setback and the side yard setback. The property (Tax PIN 228811) is located at 325 Tryon Bay Circle, Lake Lure, NC 28746.
Ms. Spicer and Mr. McCarthy were sworn in.

All of the Board members indicated they had not had any ex parte communication regarding the case. Mr. Kilby reported that Mr. McCarthy had an insurance policy with him in the past but that he no longer has a business relationship with Mr. McCarthy. Chairman Webber asked Mr. McCarthy if he wished to challenge any of the Board members seated for the case. Mr. McCarthy stated he did not.

Ms. Maringer asked Ms. Spicer about the existing chain link fence on Mr. McCarthy’s property that also appears to be in the front (street) yard setback. Ms. Spicer responded she was aware of the chain link fence and acknowledged that the Zoning Regulations currently prohibit those types of fences in the front (street) yard setback. She stated she had not had an opportunity to fully research the fence in question, but she did know that a previous zoning administrator with the Town of Lake Lure had issued a land disturbance permit for the fence in 2001, thereby indicating the fence was permitted by the town. Ms. Spicer also pointed out that the chain link fence was constructed prior to Mr. McCarthy purchasing the property. The Board agreed that the status of the chain link fence was not relevant to the variance request.
Ms. Spicer gave a brief overview of the case. She stated Mr. McCarthy constructed the existing privacy fence in 2005 without first obtaining a certificate of zoning compliance. She mentioned that a complaint was filed that same year by the owner of the neighboring property at that time. Ms. Spicer reported she had notified Mr. McCarthy that he would need to obtain a certificate of zoning compliance, which would first require a variance, if he wanted the fence to remain as it was constructed. She pointed out the letter from Michelle Mittelbronn, adjacent property owner, included in the Board’s packet indicating her wishes that the privacy fence be allowed to remain as is. 
Mr. McCarthy addressed the Board and stated the information in the Board’s packet outlines his request. He mentioned that he first moved to Lake Lure part time in 2002 and purchased this property as a full-time residence in 2004. He stated Ed McAbee, the neighboring property owner at that time had his property on the market, so he constructed the fence to provide privacy between the two houses due to the fact that the structures are only approximately 30 feet apart. Mr. McCarthy pointed out that the privacy fence is located below the level of the street and is not visible from the lake or the street. He stated it is only visible to him and the adjacent property owner, who is in favor of the fence remaining. Chairman Webber asked if the fence exceeds the maximum allowable height because of the topography of the lot. Mr. McCarthy responded that is the case and pointed out that reducing the height of the fence would cause it to no longer offer any privacy. 
There was no further testimony, so Chairman Webber closed the public hearing. During deliberations, Mr. Johnson stated he agreed with Mr. McCarthy in that lowering the height of the fence would reduce the privacy benefits it affords both property owners. Ms. Johnson concurred and stated it would cause a hardship to both property owners if the fence were removed or brought into compliance due to the lack of privacy that would result. Chairman Webber pointed out that the topography of the lot is what necessitates the increased height of the fence. Mr. Johnson agreed and added that the close proximity of the houses also necessitates a need for the privacy fence. 
Mr. Johnson moved with regard to case number ZV-2011012 for a variance from Section 92.116(A) and (C) of the Zoning Regulations that the Board finds (a) owing to special conditions, a literal enforcement of the provisions of the regulation(s) will result in practical difficulty or unnecessary hardship, (b) in the granting of the variance the spirit of the Zoning Regulations shall be observed, the public safety and welfare secured, and substantial justice done, and (c) the conditions specified in §92.085(C)(1) exist.  Accordingly, he further moved for the Board to grant the requested variance in accordance with and only to the extent represented in the application. Ms. Maringer seconded the motion. The motion passed unanimously.

Chairman Webber reminded Mr. McCarthy that the variance was granted only for what currently exists and does not cover any future changes to the existing privacy fence.  
(B)
ZV-2011011, a request by the Town of Lake Lure for a variance from section 92.040 of the Zoning Regulations for the minimum front (lake) yard setback of 35 feet to 0 feet for a variance of 35 feet. The property (Tax PIN 1648621) is located at 2930 Memorial Highway, Lake Lure, NC 28746.
The following people were sworn in:
· Ms. Spicer

· Chris Braund, Town Manager

· Dean Givens, Lake Operations Director

· Terry Baker, Construction Contractor

Mr. Johnson reported he had spoken briefly to Commissioner Cameron about the particulars of the case while visiting the site. Chairman Webber reported he had discussed the construction plans with Mr. Givens, Mr. Baker, and Clint Calhoun, Environmental Management Officer, while visiting the site. None of the Board members reported any conflicts of interest. Mr. Givens indicated he did not wish to challenge any of the Board members seated for the case.

Ms. Spicer stated the construction plans had changed since the Board’s packets had been distributed. She pointed out the application indicated the roof over the existing ticket office depicted on the site plan would be removed and replaced with a larger roof that would also cover the proposed new patio/waiting area. However, due to the fact that the existing structure is located in the flood plain and modifications to the structure are limited, the Town had changed the plans to construct a new, separate roof over the waiting area. Ms. Spicer mentioned that the site plan was still correct in that the footprint of the construction had not changed. There was a brief recess called during which the exact dimensions of the proposed roofline were discussed. After the recess, Chairman Webber asked if the roof of the proposed covered patio would exceed the length of the existing ticket office. Mr. Givens and Mr. Baker discussed the construction plans with the Board and stated the roof of the proposed structure would not exceed the length of the existing ticket office. 
There was no further testimony, so Chairman Webber closed the public hearing. There was no discussion amongst the Board members. 

Mr. Kilby moved with regard to case number ZV-2011011 for a variance from Section 92.040 of the Zoning Regulations that the Board finds (a) owing to special conditions, a literal enforcement of the provisions of the regulation(s) will result in practical difficulty or unnecessary hardship, (b) in the granting of the variance the spirit of the Zoning Regulations shall be observed, the public safety and welfare secured, and substantial justice done, and (c) the conditions specified in §92.085(C)(1) exist.  Accordingly, he further moved for the Board to grant the requested variance in accordance with and only to the extent represented in the application except for the dimensions shown therein with the condition that the new roof over the patio/waiting area shall be no longer than the existing ticket office including overhangs and gutters and shall not extend past the shoreline. Mr. Johnson seconded the motion. The motion passed unanimously.
OLD BUSINESS

None
ADJOURNMENT

Mr. Kilby made a motion seconded by Ms. Johnson to adjourn the meeting. All were in favor. 

The meeting was adjourned at 2:00 p.m. The next regular meeting is scheduled for Tuesday, January 24, 2012 at 1:00 p.m. 
ATTEST:






__________________________________________






Stephen M. Webber, Chairman
__________________________________________

Sheila Spicer, Recording Secretary
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